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No. 12,098 

STATEMENT OF QUESTIONS PRESENTED 

Appellants, citizens of New Jersey, brought an action in 
the District Court against appellee, a foreign corporation 
doing business in this District, New Jersey, and West Vir¬ 
ginia, for damages for personal injuries sustained by them 
as passengers in a bus owned and operated by appellee 
when the bus collided with tractor and trailer on U. S. 
Route 50, in West Virginia, near Romney. Appellants were 
hospitalized in Winchester, Virginia. A few months prior 
to the action in the District Court, one of the appellants, 
David Blake, had instituted a suit against appellee and 
other defendants in the Superior Court of Marion County, 
Indiana for damages for injuries growing out of the above 
mentioned collision. The statute of limitations had run 
against any action in the courts in West Virginia. The 
District Court dismissed complaint on motion of appellee. 
Appellants were willing to stay the state court action pend¬ 
ing final disposition of this action. 

1. The questions presented are: 

Is the mere pendency of the state court suit by one of 
the appellants against appellee and others a ground for 
the abatement or dismissal of the District Court suit by 
both appellants against appellee alone and should not the 
District Court have been bound to take the case and pro¬ 
ceed to judgment? \ 

(a) As a corollary, should the District have abdicated 
its authority or duty in favor of the state jurisdiction 
when the action was in personam , and transitory, both state 
and federal courts had concurrent jurisdiction, and either 
might proceed to judgment independently of the other? 

2. Did not Section 1404(a) of the Judicial Code enacted 
by the Act of June 25, 1948 codify the doctrine of forum 
non conveniens? 

3. Did not such section apply to the United States Dis¬ 
trict Court for the District of Columbia not only by the: 




provisions of the Act of June 25,1948 but also by the terms 
of Section 301 of Title 49, D. C. Code of 1951? 

4. Was not the District Court required to proceed to 
judgment here or at most authorized to transfer case to 
another district court upon motion and proper showing 
justifying such transfer? 

(a) Was the appellee entitled to have the complaint 
dismissed simply on the assertion that the convenience of 
the parties and witnesses in the interest of justice dictated 
trial of this cause in another unspecified jurisdiction with¬ 
out setting forth names and addresses of witnesses, the na¬ 
ture of their testimony and their unavailability for trial 
here, and upon no more showing than was made below? 

(b) Is the appellee entitled to a forum merely to suit its 
convenience and to have a cause against it dismissed in 
any other? 

5. Was not the judgment of the court below improvident, 
erroneous, and an abuse of discretion in law? 

Grounds 4 and 5 of the appellee’s motion to dismiss are 
not regarded as substantial and are not phrased as ques¬ 
tions but are treated in appellants’ brief. 


INDEX 


Page 


Jurisdictional Statement . 1 

Statement of Case. 2 

Statutes Involved. 3 

Statement of Points. 3 

Summary of Argument. 4 

Argument . 6 


1. The pendency of the action in the Superior Court 
in Marion County, Indiana by one of the appellants 
against appellee and others is not ground for 
abatement or dismissal of District Court suit, par¬ 
ticularly since appellants would consent to stay of 


state court case. 6 

2. The second ground of motion to dismiss, i.e., that 

convenience of parties and witnesses dictates trial 
in another jurisdiction is untenable both as to fact 
and law. 8 

3. The third ground of motion to dismiss is un- 

meritorious . 13 

4. The fourth ground of motion is without merit and 

relates only to the substantive law to be applied on 
trial . 14 ; 

5. Dismissal of complaint was improvident, and an 

abuse of discretion in law. 14 


TABLE OF CASES 


Baltimore & 0. R. Co. v. Saunders, 4 Cir., 159 F. 2d 481 14 
Burges v. Proctor & Gamble Defense Corp., 5 Cir., 172 

F. 2d 541. # .9,10 

Chancey v. Associated Indemnity Corp., 99 F. Supp. 

29g .. . # 7 

Ex parte Collett, 337 U.S.'55,’ 69 S. Ct. 944’, 93 L. ed. 

1207 . 9 

Cox v. Pennsylvania R.R. Co., (1947) 72 F. Supp. 278 

(Holtzoff, J.) .8,15 

Harris v. American Railway Express Company, 56 
App. D.C. 264,12 F. 2d 487, cert. den. 273 U.S. 695, 

71 L. ed. 845 . 15 

Headrick v. Atchison T. & S.F. Ry. Co., 10 Cir., 182 F. 

2d 305 .9,10 





















11 


Index Continued. 


Page 


Holt v. Werbe, 8 Cir., 198 F. 2d 910, 915. 7 

Kernan v. Kernan, 82 U.S. App. D.C. 382,165 F. 2d 232 17 
Mitchell v. Public Service Coordinated Transport, 13 

F.R.D. 96 . 7 

National Ben. Life Ins. Co. v. Shaw-Walker Co., 71 

App. D.C. 276, 286, 111 F. 2d 497, 507 . 17 

Nuckols v. United States, 69 App. D.C. 120, 99 F. 2d 353 13 
Penn General Casualty Co. v. Pennsylvania, 294 U.S. 

189, 55 S. Ct. 386, 79 L. ed. 850 . 6 

Polizzi v. Cowles Magazine, Inc., 345 U.S. 663, 73 S. Ct. 

900, 97 L. ed. 1331.9,12 

Princess Lida v. Thompson, 305 U.S. 456, 59 S. Ct. 275, 

83 L. ed. 285 . 7 

Beddit v. Hale, 8 Cir., 184 F. 2d 443, 446 . 7 

Schoen v. Mountain Producers Corporation, et al., 3 

Cir., 170 F. 2d 707, cert. den. 336 U.S. 397 . 9 

Somerville v. Capital Transit Co., 89 U.S. App. D.C. 

349, 192 F. 2d 413. 17 

Stewart v. Baltimore & Ohio R.R. Co., 168 U.S. 445, 18 

S. Ct. 105, 42 L. ed. 537 . 13 

United States v. National City Lines, 337 U.S. 78, 69 S. 

Ct. 955, 93 L. ed. 1226 . 9 

Wiren v. Laws, 90 U.S. App. D. C. 105,194 F. 2d 873.. 13 


OTHER REFERENCES 


Act of June 25, 1948 . 

Title 28, United States Code: 

Sec. 88. 

Sec. 451. 

Sec. 1221. 

Sec. 1332 . 

Sec. 1391. 

Sec. 1404(a) . 


13 


13 

13 

2 


12 

12 


1,3,4,5, 9,12,15,17 


District of Columbia Code of 1951: 


Title 11, Sec. 306 . 1 

Title 11, Sec. 308 .5,12,17 

Title 13, Sec. 103.5,12,17 

Title 49, Sec. 301.3,4,12 


Ch. 55, Art. 7, Sec. 5482, Code of West Virginia (1949) 14 

Moore’s Commentary on U. S. Judicial Code, pages 


199-211 . 9 

Rule 14, FRCP. 14 


























United States Court of Appeals 

For The District of Columbia Circuit 


No. 12,098 


DAVID BLAKE, ET AL., Appellants, 

vs. 

CAPITOL GREYHOUND LINES, a corporation, Appellee. 


Appeal from the United States District Court for the 
District of Columbia. 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

The action below was one for damages for personal in¬ 
juries by appellants, citizens of New Jersey, alleged to 
have been sustained when a bus owned and operated by 
appellee collided with tractor and trailer on U.S. Route 50 
in West Virginia, near Romney. The District Court had 
jurisdiction under Title 11, D.C. Code of 1951, Sec. 306; 
also, Title 28, United States Code, Sec. 1332. This Court 
has jurisdiction to review final judgments of the District 
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Court under the Act of June 25, 1948, 62 Stat. 929, Title 
28 U.S.C., Sec. 1221. 

STATEMENT OF CASE 

On November 17, 1952 appellants brought an action in 
the United States District Court for the District of Colum¬ 
bia for damages for personal injuries alleged to have been 
sustained by them as passengers in the bus owned and 
operated by appellee, while the bus was being operated 
negligently, carelessly and recklessly so as to cause it to 
collide with a tractor and trailer on U.S. Route 50 in 
West Virginia, near Romney, on or about July 14, 1950. 
Appellant David Blake sought damages in the sum of $15,- 
000.00. and David Blake, Jr., infant appellant, sought dam¬ 
ages in the amount of $3,500.00, for the injuries sustained 
as a result of the collision (Jt. App. 1-2). 

Appellee was duly served with process. On May 18, 
1953 appellee filed a motion to dismiss the complaint (Jt. 
App. 3), supporting it by affidavit of counsel (Jt. App. 4), 
on the grounds there was a previous action pending in a 
state court in Indiana; that the convenience of the parties 
and witnesses dictated trial in a jurisdiction other than the 
District of Columbia; that appellee wanted to bring in the 
trucking company as a third-party defendant; and that the 
action had occurred in the State of West Virginia, and the 
substantive law of that State applied to the cause. 

The delay between the time of service of process and the 
filing of motion to dismiss is explained in affidavit of coun¬ 
sel for appellants (Jt. App. 7). 

The court below granted defendant’s motion to dismiss 
(Jt. App. 6); motion for rehearing and reconsideration of 
the motion to dismiss and of the order granting the same, 
etc., was timelily filed on July 20,1953, was entertained, and 
was denied on January 11, 1954 (Jt. App. 8). Appeal was 
duly taken from the judgment dismissing the complaint 
(Jt. App. 8). 
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STATUTES INVOLVED 

Statutes involved are Title 28, U.S.C., Sec. 1404(a): 

“For the convenience of parties and witnesses, in 
the interest of justice, a district court may transfer 
any civil action to any other district or division where 
it might have been brought.’’ 

Title 49, D.C. Code of 1951, Sec. 301: 

“The common law, all British statutes in force 
in Maryland on February 27, 1801, the principles 
of equity and admiralty, all general Acts of Congress 
not locally inapplicable in the District of Columbia, 
and all Acts of Congress by their terms applicable to 
the District of Columbia and to other places under the 
jurisdiction of the United States, in force in the Dis¬ 
trict of Columbia on March 3, 1901, shall remain in 
force except in so far as the same are inconsistent 
with, or are replaced by, subsequent legislation of 
Congress. ’ ’ 

STATEMENT OF POINTS 

1. The pendency of the action in the Superior Court of 
Marion County, Indiana by appellant David Blake, in which 
appellee was named as a party defendant, and in which dam¬ 
ages for injuries sustained in the accident referred to in the 
complaint in the instant cause w^ere sought, is not a ground 
for dismissal of the complaint. Since the action was transi¬ 
tory and in personam , both courts had concurrent jurisdic¬ 
tion and either might proceed to judgment independently 
of the other. Appellants had consented in the court below to 
a stay of the action in the state court pending disposition of 
the instant case. 

2. The second ground of motion to dismiss, i.e., that the 
convenience of the parties and witnesses dictates trial of 
the cause in a jurisdiction other than the District of Colum¬ 
bia, is untenable both as to fact and law. 

3. The third ground of the motion to dismiss is un- 
meritorious. Furthermore, Owens Trucking Company was; 
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not a party in the state court action in Indiana, nor could 
it apparently have been brought in as a third-party de¬ 
fendant by appellee if an action had been brought against 
appellee by the appellants either in state or federal court in 
West Virginia. 

4. The fourth ground of the motion to dismiss is without 
merit and would onlv relate to the substantive law to be 
applied upon the trial of the cause. 

5. The dismissal of the complaint was improvident and 
was an abuse of discretion in law, if any discretion existed. 

SUMMARY OF ARGUMENT 

1. The fact that appellant David Blake had pending in 
a state court in Indiana an action against Capitol Grey¬ 
hound Lines and other defendants for the damages result¬ 
ing from the injuries sustained by him arising from the 
collision mentioned in the complaint in the instant cause 
is not a ground for dismissal of the complaint nor for 
abatement of the action in the District Court. The rule is 
settled that either court may proceed to judgment independ¬ 
ently of the other in actions of this kind until judgment is 
obtained in one of them which may be set up as res judi¬ 
cata in the other. The appellants offered to stay the action 
in the state court in Indiana until the disposition of the 
case here. Appellee was entitled to more than that. If the 
court below dismissed the complaint because of the prior 
pendency of the above mentioned suit, its action was erron¬ 
eous. 

2. Section 1404(a) of the Judicial Code has codified the 
doctrine of forum non conveniens to make clear and cer¬ 
tain a procedural aspect which had been the subject of 
controversy. Section 1404(a) applies to the United States 
District Court for the District of Columbia not only by 
the provisions of Act of June 25,1948 revising and enacting 
into law the Judicial Code and repealing various other 
statutes but also by Title 49, D.C. Code of 1951, Sec. 301. 
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Under Sec. 1404(a) the District Court should not have 
dismissed the action below. It had authority only to trans¬ 
fer it to another district court, upon motion to that effect 
and a proper showing therefor. 

The long established policy of Congress authorizing the 
bringing and maintaining of actions against foreign cor¬ 
porations “ found” or doing business in this District, which 
appellee admittedly was, evinced in Title 11, Sec. 308, and 
Title 13, Sec. 103, D.C. Code of 1951, likewise made the 
dismissal of the complaint below unwarranted. 

Those statutory policies creating rules of law and pro¬ 
cedure should not be contravened, disregarded or thwarted 
by courts under the guise of discretion. 

On the facts, the District of Columbia was a convenient 
forum and no proper showing to the contrary of details 
as to witnesses, their residences, testimony, etc., was made 
by appellee. In view of the place of collision; hospitali¬ 
zation of appellants in Winchester, Virginia; residence of 
appellants in Newark, New Jersey; interstate nature of 
appellee’s business, including the doing of business in this 
District; the comparative geographical distances from the 
places of collision and hospitalization between this District 
and Marion County, Indiana, and since the statute of limi¬ 
tations had run on anv action in the courts in West Vir- . 
ginia, the complaint should not have been dismissed on , 
the second ground of appellee’s motion. ; 

3. The third ground of appellee’s motion was unmeri- 
torious. The trucking company was not brought in by ap¬ 
pellee in the state court action in Indiana, nor could it have 
been brought in as a third-party defendant if the same 
action brought by appellants in the court below had been 
brought in the courts in West Virginia. In any event the 
possible inability of bringing the trucking company in as a 
third-party defendant is not a ground for dismissal of the 
complaint. 

4. The fact the collision occurred in the State of West 
Virginia or that the substantive law of such State applied 
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to the case does not constitute a ground for dismissing the 
complaint. 

5. The District Court improvidently made the order com¬ 
plained of and its action in dismissing the complaint was 
an abuse of discretion in law. The plaintiffs were citizens 
of New Jersey; the defendant was a foreign corporation 
doing business in New Jersey and in West Virginia and in 
this District; the collision and hospitalization occurred as 
above indicated; the damages claimed were the sums of 
$15,000.00 and $3,500.00, respectively, by appellants, and the 
District Court unwarrantedly and without legal reason dis¬ 
missed the complaint. A plaintiff has the choice of forum. 
The doctrine, even before codification, was forum non con¬ 
veniens, not forum conveniens, to the defendant. The Dis¬ 
trict Court’s authority at most was to transfer upon motion 
and a proper showing to that end. 

ARGUMENT 

It is difficult to know upon what ground or for what 
reason the court below dismissed the complaint. 

1. The first ground of the motion to dismiss was as 
follows: 

“On July 14, 1952, the plaintiff, David Black (sic), 
brought suit in the Superior Court of Marion County, 
Indiana, seeking damages for the injuries sustained in 
the accident which is the subject matter of this litiga¬ 
tion. The plaintiff named this same defendant as a 
defendant in that case, same being No. B092098, and 
the said action is still pending in the aforementioned 
Court and that Court has assumed jurisdiction of the 
parties and the cause.” 

In so far as the motion to dismiss rested upon the pend¬ 
ency of the action in the state court of Indiana, such was 
not a ground for dismissal as the two courts had concurrent 
jurisdiction and either might proceed to judgment inde¬ 
pendently of the other. In Penn General Casualty Co. v. 
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Pennsylvania, 294 U.S. 189, 55 S.Ct. 386, 79 L.ed. 850, the 
Supreme Court said in a unanimous opinion: 

“Where the judgment sought is strictly in personam, 
for the recovery of money or for an injunction com¬ 
pelling or restraining action by the defendant, both a 
state court and a federal court having concurrent juris¬ 
diction may proceed with the litigation, at least until 
judgment is obtained in one court which may be set 
up as res judicata in the other. See Buck v. Colbath, 
supra (3 Wall. 342, 18 L.ed. 260); Kline v. Burke 
Constr. Co., 260 U.S. 226, 67 L.ed. 226, 43 S. Ct. 79, 
24 A.L.R. 1077, and cases cited at pages 230, 231.” 

In Princess Lida v. Thompson, 305 U.S. 456, 59 S.Ct. 275, 
83 L.ed. 285, it was said: 

“Certain it is, therefore, that if both courts were to 
proceed they would be required to cover the same 
ground. This of itself is not conclusive of the ques¬ 
tion of the District Court’s jurisdiction, for it is set¬ 
tled that where the judgment sought is strictly in per¬ 
sonam, both the state court and the federal court, hav¬ 
ing concurrent jurisdiction, may proceed with the liti¬ 
gation at least until judgment is obtained in one of 
them which may be set up as res judicata in the other. ’ ’ 

In Reddit v. Hale, 8 Cir., 184 F. 2d 443, 446, there was 
quoted from Barber Asphalt Pav. Co. v. Morris, 8 Cir., 
132 F. 945: 

“Further, ‘the pendency in a state court of an action 
brought by the plaintiff in a subsequent action between 
the same parties in the federal court, and which in¬ 
volves the same subject-matter, presents no bar and 
furnishes no ground for the abatement of the later 
action.’ ” 

See also Holt v. Werbe, 8 Cir., 198 F. 2d 910, 915; Chancey 
v. Associated Indemnity Corp., 99 F. Supp. 298; and Mitch¬ 
ell v. Public Service Coordinated Transport, 13 F.R'.D. 96. 
In the last named case, suits for personal injuries were filed 
in three different courts, based on the same action. The 
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suit in the United States District Court for the District of 
New Jersey was filed both before and after pending actions 
in state courts. Motion to dismiss was made by the de¬ 
fendant, which was denied. The plaintiff was a citizen of 
New York and defendants were residents of New Jersey. 

Attention is invited to the affidavit of counsel for appel¬ 
lee (Jt. App. 4), which indicates that appellant David Blake 
only was the plaintiff in the state court action in Indiana. 

It should be observed that appellants consented in the 
District Court to a stay of further proceedings of the action 
in the state court (Jt. App. 6). Appellee was entitled to 
no more. 

2. The second ground of the motion to dismiss was: 

“The convenience of the parties and witnesses in 
the interest of justice dictates trial of this cause in a 
jurisdiction other than the District of Columbia.” 

Appellee did not say in what jurisdiction it felt the trial 
should be had. The appellee is engaged in business in the 
District of Columbia while the accident happened in West 
Virginia, near Romney, and the hospitalization of appel¬ 
lants occurred in Winchester, Virginia, about seventy-five 
miles from the District of Columbia. Appellants were pas¬ 
sengers in a bus owned and operated by appellee. They 
are citizens of New Jersey with residence in Newark (Jt. 
App. 1). Certainly on the facts, it would not be inconven¬ 
ient to appellee to try the case in the District of Columbia. 
This Court will take judicial notice that, geographically, 
Marion County, Indiana is farther removed from the scene 
of the collision than is the District of Columbia. 

Moreover, it should be noted that appellee did not sup¬ 
port its motion by details including names and addresses 
of witnesses and a statement of what their testimony would 
be to determine whether the convenience would be served 
by trial elsewhere. That was held to be a requirement of 
invoking the doctrine of forum non conveniens in Cox v. 
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Pennsylvania R.R. Co., (1947) 72 F. Supp. 278 (Holtz- 

off, J.). 

The Act of June 25, 1948, “revised, codified, and enacted 
into law,” the Judicial Code, which has become Title 28, 
U.S.C., Judiciary and Judicial Procedure. The doctrine 
of forum non conveniens was codified by Sec. 1404(a) of 
that Title. In so far as the doctrine of forum non conven¬ 
iens was invoked by appellee’s motion or by the action of 
the court below in dismissing the complaint, under sr^ch 
codification the complaint should not have been dismissed. 

Sclioen v. Mountain Producers Corporation, et al., 3 Cir., 
170 F. 2d 707, cert. den. 336 U.S. 397; Burges v. Proctor & 
Gamble Defense Corp., 5 Cir., 172 F. 2d 541; Headrick v. 
Atchison T. & S.F. Ry. Co., 10 Cir., 182 F. 2d 305; Polizzi 
v. Cowles Magazine, Inc., 345 U.S. 663, 73 S. Ct. 900, 97 
L. ed. 1331; Moore’s Commentary on the U.S. Judicial 
Code, pages 199-211; see Ex parte Collett, 337 U.S. 55, 69 
S. Ct. 944, 93 L. ed. 1207 (and annotation); United States v. 
National City Lines, 337 U.S. 78, 69 S. Ct. 955, 93 L. ed. 
1226. 

As was said in Schoen v. Mountain Producers Corpora¬ 
tion, et al., supra, page 714: 

“We come finally to the remaining question. All 
the defendants moved to dismiss the complaint upon 
the ground of forum non conveniens and the corno- 
rate defendants now urge that the dismissal of the 
complaint as to them is sustainable upon that ground 
and should, therefore, be affirmed. We cannot agree. 
Whatever might have been the situation prior to Sep¬ 
tember 1, 1948, it seems clear that since that date dis¬ 
missal is not the appropriate remedy in a case to which 
the doctrine of forum non conveniens is applicable. 
On the contrary Section 1404(a) of revised Title 28 
U.S.C.A. which went into effect on that date provides : 
‘For the convenience of parties and witnesses, in the 
interest of justice, a district court may transfer anv 
civil action to any other district or division where it 
might have been brought.’ As the reviser’s notes to 
this subsection indicate, it ‘was drafted in accordance 
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with the doctrine of forum non conveniens, permitting 
transfer to a more convenient forum, even though the 
venue is proper. * * * The new subsection requires the 
court to determine that the transfer is necessary for 
convenience of the parties and witnesses, and further, 
that it is in the interest of justice to do so.’ 

“It will be seen, therefore, that the present proced¬ 
ure is not to dismiss a suit which has been brought in 
an inconvenient forum but rather to transfer it to 
another more convenient forum in which it might have 
been brought originally, if the district court determines 
that such a transfer is necessary for the convenience 
of the parties and the witnesses and is in the interest 
of justice.” 

In Burges v. Proctor & Gamble Defense Corp., supra, 
action was filed in a state court of Mississippi and removed 
to the Jackson Division of the United States District Court 
for the Southern District of Mississippi. The suit was 
dismissed under the doctrine of forum non conveniens . The 
suit was for personal injuries. The court referred to the 
development of the doctrine of forum non conveniens and 
the criticism of it, and held that Sec. 1404(a) of the new 
Judicial Code provided for a change of venue rather than 
for a dismissal, reversing the judgment of the District 
Court. 

In Headrick v. Atchison T. & S.F. By. Co., supra, suit 
for personal injuries against the railway company was 
brought in a state court of New Mexico for damages for 
injuries sustained as a passenger on a bus operated by 
the defendant in the State of California. The case was 
removed by the railway company to the United States Dis¬ 
trict Court for the District of New Mexico. Thereafter, the 
railway company filed a motion to dismiss, or in the alter¬ 
native to transfer, the cause to the United States District 
Court of California, Northern Division. Many of the con¬ 
tentions made by the appellee in this case as a ground 
for dismissal were made in the Headrick case. The trial 
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court dismissed the complaint upon the ground of forum 
non conveniens. The Appellate Court reversed, saying: 

“The basic question presented here is whether Sec. 
1404(a) is a statutory codification of the principle of 
forum non conveniens which limits the trial court to 
a transfer of the cause and prevents dismissal. By 
1947 the doctrine of forum non conveniens was fully 
developed by our Federal Courts. This doctrine de¬ 
clared that the district courts had inherent power, with¬ 
in discretional limits, to decline a cause otherwise tri¬ 
able within its jurisdiction when a more convenient 
venue was elsewhere. Gulf Oil Corp. v. Gilbert, 330 
U.S. 501, 67 S. Ct. 828, 91 L. Ed. 1067. In these cases 
and those that preceded them, it was established that 
in an appropriate case a District Court may resist im¬ 
position upon its jurisdiction even when jurisdiction 
is authorized by the letter of the general venue statute. 
Under this judicially determined doctrine dismissal 
was the only remedy available. These decisions were 
closely followed by the enactment of Sec. 1404(a) which 
authorized the actual transfer of proper cases to 
another district or division where it might have been 
originally brought. The necessity for dismissal and 
the commencement of another action in the more con¬ 
venient district or division was eliminated. The plain¬ 
tiff here urges that the statute is a codification and a 
modification of the judicially determined doctrine and 
if there is a convenient forum to which the action may 
be transferred the District Courts are now without 
the power to dismiss It seems clear to us that the evi¬ 
dent purpose of the statute is to do away with dismissal 
as an inherent right of the courts and to substitute 
therefor the right in proper cases to transfer to a more 
convenient forum when there is such a forum. The 
revisor’s notes to the section indicate this was the 
purpose. In Moore’s Commentary on the Judicial 
Code, paragraph 0.03(29), page 201, it is said: ‘But 
Section 1404(a) does not authorize a dismissal for 
forum non conveniens; instead, when this doctrine is 
invoked, the action is to be transferred to a proper and 
more convenient venue. Subsection (a) of Section 1404 
goes beyond prior practice in that its principles apply 
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to ‘any civil action’; and it alters the prior practice of 
dismissal of an action because of forum non conven¬ 
iens.’ Speaking further on the subject, Moore says, 
page 203: ‘A sensible treatment was to refrain from 
narrowing the choice of venue or from attempting to 
restrict the developed principles as to when a defend¬ 
ant is amenable to service of process, but to give the 
district court the power to exercise a broad discretion 
in light of all relevant factors and, where these war¬ 
ranted, to transfer, not dismiss, to a proper and more 
convenient forum. Subsection (a) of Section 1404 has 
done this.’ Generally the courts which have had occas¬ 
ion to consider the matter have adhered to the view 
expressed by Professor Moore.” 

In Polizzi v. Cowles Magazine, Inc., supra, Mr. Justice 
Black referred (345 U.S. 670) to the codification of the doc¬ 
trine of forum non conveniens by Sec. 1404(a) of the Judi¬ 
cial Code. In some aspects, particularly in relation to the 
time at which appellants may have their case tried, the 
Polizzi case seems analagous to this one. 

Appellee is admittedly doing business in the District of 
Columbia (Jt. App. 7). It is a foreign corporation engaged 
in business in New Jersey, the District of Columbia, and 
Indiana, and in other states (Jt. App. 7). It was, therefore, 
subject to suit in the court below by virtue of the provisions 
of the District of Columbia Code, Title 11, D. C. Code of 
1951, Sec. 308, and Title 28, U.S.C., Sec. 1332. Venue in 
the District of Columbia would be proper under Title 11, 
D.C. Code of 1951, Sec. 308, and Title 28 U.S.C., Sec. 1391. 
Moreover, process w r as properly served on the appellee in 
this jurisdiction. Title 13, D.C. Code of 1951, Sec. 103. 

Of course, Sec. 1404(a) of the Judicial Code applies to 
the court below, by the express provisions of the revised 
Judicial Code as w’ell as by virtue of Title 49, D.C. Code of 
1951, Sec. 301, making all general Acts of Congress not lo¬ 
cally inapplicable in the District of Columbia, and all Acts 
of Congress by their terms applicable to the District of 
Columbia, in force in this District. It is not believed neces- 
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sary to refer to the many sections of the Revised Judicial 
Code indicating their applicability in the United States 
District Court for the District of Columbia, beginning with 
Sec. 88, running (e.g., Sec. 451) through the revision, and 
concluding with the miscellaneous provisions repealing 
many sections or parts of the revised Statutes of the Dis¬ 
trict of Columbia (Act of June 25, 1948, Ch. 646, Sec. 39, 
62 Stat. 972). 

Sec. 1404(a) was not, therefore, locally inapplicable to 
the District of Columbia (see Nuckols v. United States, 69 
App. D.C. 120, 99 F. 2d 353) and, indeed, by the terms of 
the Act enacting the revised Judicial Code, Sec. 1404(a) 
applies to the United States District Court for the District 
of Columbia. 

Appellants’ action to recover damages for a tort was 
transitory and might be maintained wherever the wrong¬ 
doers could be found. Stewart v. Baltimore & Ohio R.R. 
Co., 168 U.S. 445,18 S. Ct. 105, 42 L. ed. 537. The plaintiff 
has the privilege of choosing the forum. Wiren v. Laws, 
90 U.S. App. D.C. 105, 194 F. 2d 873. But the case seems 
to have been decided below on the theory that the forum 
should be convenient to the defendant and the doctrine 
transposed from forum non conveniens to forum conveniens 
to the defendant. 

Accordingly, since jurisdiction was unquestioned; venue 
was properly laid in the District of Columbia; appellee wa$ 
admittedly doing business in this District; it was a foreign 
corporation doing business in New Jersey, this District; 
Indiana and other states, the complaint should not have 
been dismissed on the second ground of appellee’s motion, 
and the court at most could have authority to transfer the 
action to another district court upon proper application. 

3. The third ground of the motion stated: 

; 

“This accident involved a second motor vehicle, the 
same being owned by the Owens Trucking Company of 
Charleston, West Virginia, and should this defendant 
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be required to defend this cause here it will be unable 
to effect service of process upon the Owens Trucking 
Company which it desires to do and to name the Owens 
Trucking as the third-party defendant.” 

Such ground afforded no reason for dismissing the com¬ 
plaint. Under Rule 14 of the Federal Rules for Civil Pro¬ 
cedure, appellee could only bring in as a third-party defend¬ 
ant a person not a party to the action who is or may be 
liable to appellee for all or a part of the appellants’ claims 
against it. Under the substantive law of West Virginia, 
'which governs, which was the reason why Rule 14 was 
amended in 1948, appellee, had the action below been 
brought in the federal court in West Virginia, could not 
apparently have brought in the trucking company as a 
third-party defendant. Ch. 55, Art. 7, Sec. 5482, Code of 
West Virginia (1949). See Baltimore & 0. R. Co. v. Saun¬ 
ders , (1947) 4 Cir., 159 F. 2d 481. 

In any event, the third ground should not have been a 
basis upon which this action could have been dismissed. 

4. The fourth ground of the motion was to the effect that 
the accident occurred in the State of West Virginia and the 
substantive law of that state applied to the cause. Suffice 
it to say that such is not a ground for the dismissal of the 
complaint. Cases are probably tried nearly every day in 
the courts in the United States in which the causes of 
action arose outside the geographical limits of their respec¬ 
tive jurisdictions. 

5. The dismissal of the complaint was improvident and 
an abuse of discretion in law. 

The collision resulting in the injuries and damages to 
appellants occurred on July 14,1950. As was made known 
to the court below, the statute of limitations had run as to 
any action in the courts of West Virginia, Virginia or New 
Jersey when the suit was brought in the District Court. 
There was no showing by appellee of any names or ad¬ 
dresses of witnesses, or of the testimony they would have 
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given, who could not have been available to testify in per¬ 
son or by deposition as readily in the District of Columbia 
as in Marion County, Indiana. Cf. Cox v. Pennsylvania 
R.R. Co., supra. The appellee is concededly doing business 
in the District of Columbia. The causes of action are 
transitory and may be brought and maintained against the 
appellee here. The order of the court below was improvi¬ 
dent. Title 28, U.S.C., Sec. 1404(a); Harris v. American 
Railway Express Company, 56 App. D.C. 264,12 F. 2d 487, 
cert. den. 273 U.S. 695, 71 L. ed. 845. 

In the Harris case the plaintiff was a non-resident of 
the District and brought an action in the municipal court 
against the express company for damages because of neg¬ 
ligence in the transportation of ten hampers of beans de¬ 
livered by the plaintiff to defendant at Wabasso, Florida, 
consigned to one Carter at Detroit, Michigan. From the 
opinion, it is plain the cause of action arose outside the Dis¬ 
trict of Columbia. The defendant tiled a motion to quash 
the service on the ground that it should not submit to suit 
in the District of Columbia as such would unreasonably ob¬ 
struct and burden interstate commerce and deprive the com¬ 
pany of due process of law. The affidavit in support there¬ 
of contained matters and things similar to the statements 
and contentions of appellee in the instant case, particularly 
as to the inconvenience of the forum. The service of sumr 
mons was quashed, and this Court, in reversing, said: 

“We think that the ruling of the municipal court 
was erroneous. The cause of action sued upon is trans¬ 
itory in character, and under the general rule suit may 
be brought upon it wherever the defendant may be 
found and served with summons. 40 Cvc. 36. The fact; 
that the defendant is a foreign corporation does not 
affect the court’s jurisdiction, where it appears (1) 
that the corporation is carrying on its business within 
the jurisdictional district; (2) that such business is 
transacted or managed by some agent or officer ap¬ 
pointed by and representing the corporation in such 
district; and (3) that a local law exists in such district 
making such corporation, or foreign corporations gen- 
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erally, amenable to suit there as an implied condition 
of doing business in the district. United States v. 
American Bell Tel. Co. (C.C.) 29 F. 17. It is conceded 
in the instant case that the defendant company, al¬ 
though a foreign corporation, was doing business in 
the District of Columbia, through officers or agents 
fully authorized to represent it in the District, and 
also that summons herein was served upon the company 
conformably with section 1537, D. C. Code, which pro¬ 
vides that such service shall be effectual to bring for¬ 
eign corporations before the court. Accordingly, if 
the present case is governed by the general laws re¬ 
lating to venue and service, it must be held that the 
defendant was properly in court. 

“The contention of the express company is that 
the enforcement of the foregoing general rules in this 
case would impose an unreasonable restraint and bur¬ 
den upon its business as a common carrier engaged in 
interstate commerce, and would be in violation of the 
commerce clause of the federal Constitution (article 1, 
§8, cl. 3). In support of this contention it is pointed 
out that the present claimant is not a resident of the 
District of Columbia; that the shipment in question 
originated and was completed in distant states; that 
the suit was begun in the District at the solicitation 
of a claim agent, as one of a large number of similarlv 
solicited cases; and that such a practice, if permitted, 
would impose great and unreasonable expense and dis¬ 
advantage upon the company in the conduct of its in¬ 
terstate business. 

“We cannot agree with the company’s contention, 
for, if Congress had deemed it proper to limit and pre¬ 
scribe the venue of such actions for the better regula¬ 
tion of interstate commerce, suitable legislation would 
have been enacted for that purpose. Such legislation 
might permit such actions to be brought only in the 
state or district where the shipment originated, or 
where it terminated, or where the goods were injured 
vrhile in transit, or where the claimant resides. Other 
considerations also might apply. But in the absence of 
legislation upon the subject it would produce confu¬ 
sion and injustice for the courts to assume authority 
to prescribe such rules.” 
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Sec 1537 of the Code, referred to in the syllabus of the 
opinion, is Sec. 103, Title 13 of D.C. Code of 1951. 

Under all of the circumstances, the order of the court 
below appealed from was improvidently made and consti¬ 
tuted an abuse of discretion, if any such discretion existed 
to dismiss the complaint. National Ben. Life Ins. Co. v. 
Shaw-Walker Co., 71 App. D.C. 276, 286, 111 F. 2d 497, 507; 
Somerville v. Capital Transit Co., 89 U.S. App. D.C. 349, 
192 F. 2d 413; Kernan v. Kernan, 82 U.S. App. D.C. 382, 
165 F. 2d 232. As this Court said in the Somerville case, 
supra: 

“Abuse is ordinarily established by showing that the 
trial court acted without authority, Freid v. McGrath, 
1942, 76 U.S. App. D.C. 388,133 F. 2d 350, for an erron¬ 
eous reason, cf. National Ben. Life Ins. Co. v. Shaw- 
Walker Co., 1940, 71 App. D.C. 276, 286, 111 F. 2d 497, 
507, or arbitrarily and without justification in light of 
all the circumstances as shown by a review of the 
record as a whole, Cornwell v. Cornwell, 1941, 73 App. 
D.C. 233, 118 F. 2d 396; Boyle v. Bond, 1951, 88 U.S. 
App. D.C. 178, 187, F. 2d 362.” 

CONCLUSION 

! 

The order dismissing the complaint contravened the clear 
and certain policy of Congress contained not only in Sec. 
1404(a) of the Judicial Code but also its long standing 
policy contained in Title 11, Sec. 308, and Title 13, Sec. 103, 
District of Columbia Code of 1951; was erroneous and also 
constituted an abuse of discretion in law, and the judgment 
below should be reversed. 

Respectfully submitted, 

Kahl K. Spriggs, 

504 Southern Building, 
Washington 5, D. C., 
Attorney for Appellants. 
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JOINT APPENDIX 


1 Filed November 17, 1952 

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 5189-’52 

David Blake, 204 Magazine Street, Newark, New Jersey, 
and David Blake, Jr., an infant, by bis father and next 
friend, David Blake, 204 Magazine Street, Newark, 
New Jersey, Plaintiffs 

v. 

Capitol Greyhound Lines, a corporation, 1110 New York 
Avenue, N. W., Washington, D. C., Defendant 

Complaint for Damages for Personal Injuries to Passengers 

in Bus 

First Count 

1. Plaintiff David Blake is a citizen of the United States 
and a resident of the State of New Jersey. Plaintiff David 
Blake, Jr., a citizen of the United States and a resident of 
the State of New Jersey, is an infant of approximately 
eight years of age, and brings this action by his father and 
next friend, plaintiff David Blake. 

2. Defendant, Capitol Greyhound Lines, is a corpora¬ 
tion engaged in business in the District of Columbia and 
also in the State of West Virginia, as a common carrier of 
passengers for hire. 

3. On or about July 14, 1950, plaintiffs were riding as 
passengers in Greyhound bus bearing Ohio Registration 
No. 3111, for which they had paid appropriate fares, which 
was traveling east on highway known as U. S. Route 50, in. 
or near Romney, West Virginia, which bus was then and ■ 
there owned by the defendant and was being operated by 
one Alvin Sylvester Myers, its agent and employee. The 
bus, at the time and place aforesaid, was being operated 
negligently, carelessly and recklessly so as to cause it to 
run into or collide with a tractor and trailer which was 




stopped and facing east on the right side of said 
2 highway. 

4. As a result of said collision, plaintiff David 
Blake was hospitalized; suffered severe sprain and con¬ 
tusion of the sacro-coccygeal regions; contusion of chest; 
contusion of the occiptial region of the head; injuries to 
his back; and other severe bodily injuries, with consequent 
pain and suffering suffered loss of earnings, and was other¬ 
wise permanently injured and damaged. 

Wherefore, the premises considered, plaintiff David 
Blake demands judgment against the defendant in the sum 
of Fifteen Thousand Dollars ($15,000.00), besides costs. 

Second Count 

5. Plaintiff David Blake, Jr., an infant, by his father 
and next friend, David Blake, reaffirms the allegations con¬ 
tained in paragraphs 1 to 3 of the first count hereof. 

6. As a result of the said collision, plaintiff David Blake, 
Jr., was likewise hospitalized and suffered injuries to his 
person, with consequent pain and suffering. 

Wherefore, the infant plaintiff demands judgment 
against the defendant in the sum of Three Thousand Five 
Hundred Dollars ($3,500.00), besides costs. 

Kahl K. Spriggs 
504 Southern Building 
Washington 5, D. C. 

Attorney for Plaintiffs 


Demand for Jury Trial 

Plaintiffs demand a jury trial of the issues in the above 
entitled cause. 


Kahl K. Spriggs 

Attorney for Plaintiffs 
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4 Filed May 18,1953 

Motion to Dismiss 

Comes now the defendant, Capitol Greyhound Lines,: a 
Corporation, by its attorneys and moves the Court to dis¬ 
miss this cause for the following reasons: 

1. On July 14, 1952, the plaintiff, David Black, brought 
suit in the Superior Court of Marion County, Indiana, 
seeking damages for the injuries sustained in the accident 
which is the subject matter of this litigation. The plain¬ 
tiff named this same defendant as a defendant in that 
case, same being No. B-92098, and the said action is still 
pending in the aforementioned Court and that Court has 
assumed jurisdiction of the parties and the cause. 

2. The convenience of the parties and witnesses in the 
interest of justice dictates trial of this cause in a jurisdic¬ 
tion other than the District of Columbia. 

3. This accident involved a second motor vehicle, the 
same being owned by the Owens Trucking Company of 
Charleston, West Virginia, and should this defendant be 
required to defend this cause here it will be unable to effect 
service of process upon the Owens Trucking Company 
which it desires to do and to name the Owens Trucking as 

the third-party defendant. 

5 4. This accident occurred in the State of West 
Virginia and the substantive law of that State ap¬ 
plies to this cause. 

Galiher & Stewart 

By William E. Stewart, Jr., : 

Attorneys for Defendant 
636 Woodward Building 

Notice To: Kahl K. Spriggs, Esq. 

504 Southern Building 
Washington 5, D. C. 
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Please take notice that the points to be submitted in sup¬ 
port of this motion, and the authorities intended to be used, 
are attached hereto. The rules of the above-named Court 
require that if you oppose the granting of the same, you 
shall within five days from the date of service of a copy 
thereof upon you, or such further time as the said Court 
may grant, or as to the parties of this suit may agree upon, 
file in reply with the Clerk of said Court, a statement of 
the points and authorities upon which you rely and serve 
a copy thereof upon counsel for the defendant named above. 

William E. Stewart, Jr. 

Attorney for Defendant 

* •••#••••* 

7 Filed May 18,1953 

Affidavit of William E. Stewart, Jr. 

William E. Stewart, Jr., being first duly sworn upon oath 
deposes and says that affiant is counsel for Capitol Grey¬ 
hound Lines, the corporate defendant herein; that Capitol 
Greyhound Lines is a foreign corporation and is engaged 
in the carrying of passengers for hire not only in the Dis¬ 
trict of Columbia but, amongst other states, in New Jersey, 
Indiana and West Virginia; that on July 14,1950 one of its 
vehicles, operated by its employee, Alvin S. Myers, Route 
#1, Clarksburg, West Virginia, was involved in an acci¬ 
dent on TJ.S. Route 50 in the state of West Virginia; that 
its vehicle was involved in a collision with a tractor-trailer 
owned by the Owens Trucking Company of Charleston, 
West Virginia and operated by the latter’s employee, Nel¬ 
son Hostler of Charleston, West Virginia, that the plain¬ 
tiffs were riding as passengers on the bus at the time of 
this accident; that there was a police investigation con¬ 
ducted on the scene of the accident. 

That subsequent to the accident and on July 14, 1952, 
plaintiff, David Blake, instituted a civil action, cause No. 
B-92098, in the Superior Court of Marion County, State of 
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Indiana, against this defendant and other defendants for 
the injuries and damages sustained by him in this ac- 
8 cident and that said action is still pending and the 
aforementioned State Court has assumed jurisdic¬ 
tion and no question as to jurisdiction has been raised; that 
Capitol Greyhound Lines has been caused to retain counsel 
to defend this aforementioned action in the State of In¬ 
diana. 

Further, deponent sayeth not. 

William E. Stewart, Jr. 


Subscribed and sworn to before me this 15th day of May, 
1953. 


Helen R. Sasscer 
Notary Public, D . C. 

* ••••*#•** 


9 Filed June 17, 1953 

Affidavit of Kahl K. Spriggs 
District of Columbia, ss: 

Kahl K. Spriggs, being first duly sworn, deposes and 
says that he is counsel for David Blake and David Blake, 
Jr., plaintiffs herein; that from the medical reports given 
to him on behalf of the plaintiffs, it appears they were first 
treated in Winchester Memorial Hospital, Winchester, Vir¬ 
ginia, for injuries growing out of the accident mentioned 
in the complaint and by Dr. Carrington Harrison, Win¬ 
chester, Virginia. 

Affiant is informed that Owens Trucking Company of 
Charleston, West Virginia, was not able to be served in the 
Indiana Court suit referred to in the motion to dismiss of 
defendant and that Owens Trucking Company has not been 
brought in as a third-party defendant. 

Kahl K. Spriggs 
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Subscribed and sworn to before me this 17th day of June, 
1953. 

Notary Public 

My Commission Expires Oct. 14, 1955 

• *#*•*#*•• 

10 Filed July 10 1953 

Order 

Upon consideration of the defendant’s motion to dismiss, 
the opposition filed thereto, and after hearing in open 
Court, it is by the Court this 10th day of July, 1953, 
Ordered, that the motion be and hereby is granted. 

H. A. SCHWEINHAUT 
Judge 

* •••••#••• 

11 Filed July 20, 1953 

Motion for Rehearing and Reconsideration of Defendant's Mo¬ 
tion to Dismiss and of Order Granting the Same, Etc. 

The plaintiffs move the Court to grant a rehearing of 
defendant’s motion to dismiss; to reconsider such motion, 
and the Court’s order of July 10, 1953; to vacate the order 
of dismissal, and to overrule the motion to dismiss, upon 
the following grounds: 

1. The order of July 10th granting defendant’s motion 
to dismiss was improvidently entered. 

2. The jurisdiction of this Court over the defendant and 
of the cause of action is unquestioned. 

3. Such jurisdiction is concurrent with that of the state 
court in Indiana. 

4. The action in the state court in Indiana will be stayed 
upon answer to the merits by the defendant in the instant 
action and plaintiffs so consent. 
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5. The statute of limitations has run against any actions 
brought in the courts in the states of New Jersey and West' 
Virginia. 

6. Affidavit of Kahl K. Spriggs. 

7. And for other matters apparent as of record. 

Kahl K. Spriggs 
504 Southern Building 
Washington, D. C. 

Attorney for Plaintiffs 

# ********* 

13 Filed July 20,1953 

Affidavit of Kahl K. Spriggs 

District of Columbia, ss: 

Kahl K. Spriggs, being first duly sworn, deposes and 
says that he is counsel for the plaintiffs in the above en¬ 
titled cause; that shortly after this suit was filed and serv¬ 
ice of process had against the defendant, an attorney repre¬ 
senting the defendant, not present counsel, telephoned 
counsel for the plaintiff requesting an informal extension 
of time to plead in order to investigate the case, to which 
affiant consented; that at such time counsel for defend¬ 
ant knew of the pendency of the Indiana state court suit 
athough affiant then did not know of it; counsel for de¬ 
fendant asked for medical records, special damages 
claimed, and a settlement figure for the plaintiffs and pend¬ 
ing efforts to settle answer was to be postponed; that in due 
course such records and data were furnished to counsel for 
defendant; that after waiting some little time for response 
from counsel, affiant inquired of the progress of the matter; 
that the next occurrence was the motion to dismiss filed in 
mid-Mav, 1953 by present counsel for defendant. 

Kahl K. Spriggs 
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Subscribed and sworn to before me this 20th day of July, 
1953. 

Harry M. Hull., Clerk 
By Robert C. Huey, Deputy Clerk 

*•••#•••#• 

19 Filed Jan. 11,1954 

Order 

Upon consideration of the plaintiffs’ motion for rehear¬ 
ing and reconsideration of the order dismissing the com¬ 
plaint, the points and authorities in opposition thereto and 
after hearing in open court, it is by the Court, this 11th 
day of January, 1954, 

Ordered, that the motion for rehearing and reconsidera¬ 
tion be and hereby is denied. 

H. A. SCHWEINHAUT 

Judge 

20 Filed Jan. 14,1954 

Notice of Appeal 

Notice is hereby given this 14th day of January, 1954, 
that plaintiffs, David Blake and David Blake, Jr., an in¬ 
fant, by his father and next friend, David Blake hereby 
appeals to the United States Court of Appeals for the Dis¬ 
trict of Columbia from the judgment of this Court entered 
on the 10th day of July, 1953 in favor of defendant against 
said plaintiffs, dismissing their complaint. 

Kahl K. Spriggs 
Attorney for Plaintiffs 
504 Southern Building 
Washington 5, D. C. 

• • *•**•*** 
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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 


No. 12,098 


DAVID BLAKE, ET AL., Appellants 

v. 

CAPITAL GREYHOUND LINES, a corporation, Appellee. 


Appeal From the United States District Court for the 
District of Columbia 


REPLY BRIEF FOR APPELLANTS 


Reply to Appellee's Argument 

1. In suggesting that appellants are raising for the first 
time a question in this Court not presented in the court 
below, counsel for appellee seem to misconceive the posture 
of the case below and here. 

Appellants filed a complaint against appellee for damages 
for personal injuries sustained while passengers in ap¬ 
pellee’s bus. Appellee moved to dismiss that complaint 
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on specific grounds. The court below granted the motion 
and dismissed the complaint. No action was taken, there¬ 
fore, on any grounds raised below by appellants, who are 
permitted to show any error stemming from the dismissal 
of their complaint. 

Moreover, the affidavit of counsel for appellee (Jt. App. 
4), which is carefully drawn, has plainly limited the plain¬ 
tiff in the action in the state court of Indiana to appellant 
David Blake. Appellee may not complain, therefore, if 
the affidavit of its counsel is read as it is written and 
intended. 


Cases Cited by Appellee Are Inapplicable 

2. DeSairigne v. Gould, 83 F. Supp. 270, is easily distin¬ 
guishable from the instant case and is not applicable to 
the questions presented here. In that case, the plaintiff 
was a citizen of the Republic of France and defendant, 
although a citizen of New York, was a resident of France. 
Plaintiff’s right of recovery was asserted under the laws 
of France and the witnesses apparently all resided there. 
Process was not served upon the defendant personally, 
but upon his attorney in fact, and the defendant thereafter 
voluntarily appeared and made the motion to dismiss. 
Counsel do not point to any other district or division in 
which such action might have been brought, as provided by 
Title 28, United States Code, Sec. 1404(a). 

Gulf Oil Corporation v. Gilbert, 330 TJ.S. 501, cited by 
appellee, was decided before the enactment of the last 
revision of the Judicial Code. Mr. Justice Black, in his 
dissenting opinion in that case, pointed out that for reasons 
peculiar to the special problems of admiralty, and the 
extraordinary remedies of equity, courts exercising such 
powers had been permitted at times to decline to exercise 
their jurisdiction citing, among other cases, Canadian 
Malting Co. v. Paterson Steamships, 285 U.S. 413, and 
suggested that the engrafting of the doctrine of forum 
non conveniens upon statutes fixing jurisdiction and venue 
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constituted questions of policy which Congress should 
decide. The Gulf Oil decision was rendered March 10, 
1947, and the revised Judicial Code was enacted June 
25, 1948, effective on September 1, 1948. 

Simons v. Simons , 88 U.S. App. D.C. 180, was a domestic 
relations action for maintenance brought by the mother 
against the father for support of their minor child. In 
the first place, such actions are not transferable to any 
other district or division. In the second place, both before 
and after the passage of the maintenance statute, suits 
for maintenance have been regarded in this District as 
equitable rather than legal, the court exercising the dis¬ 
cretion of a court of equity. Franklin v. Franklin, 83 U.S. 
App. D.C. 385, 171 F. 2d 12, overruled on another point 
in Kephart v. Kephart, 89 U.S. App. D.C. 373,197 F. 2d 677. 

Counsel for appellee finally say, in an effort to sustain 
the judgment below, that the court possessed inherent 
power to dismiss the complaint. That question is not 
involved, and the questions presented in this appeal may 
not be so recast by appellee to invoke such supposed 
principle. The judgment dismissing the complaint was 
pursuant to motion by appellee containing four specific 
grounds, which have been treated in appellants’ main brief 
and will not be repeated. 

Counsel for appellee are really contending that the court 
below may at will, and in its uncontrolled and unfettered 
discretion, dismiss an action of the kind here involved. 

But the trouble is that by statute Congress, with the 
approval of the President, has established public policies 
which militate against such contention and against the 
action of the court below in dismissing the complaint. It 
should be remembered that Congress has full Constitutional 
power over the District of Columbia, and the duty to fix 
the jurisdiction of our District Court, which it has per¬ 
formed. It is not for the courts to amend that statutory 
policy. 
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Perusal of the opinion in Guilford Granite Company v. 
Harrison Granite Company, 23 App. D.C. 1, discloses that 
for many, many years our District Court and its prede¬ 
cessors have, pursuant to the statutory policy, exercised 
jurisdiction in transitory actions in which both plaintiff 
and defendant were non-residents. The Court, after refer¬ 
ring to its earlier opinion in Howard v. Chesapeake <& Ohio 
Railroad Co., 11 App. D.C. 300, and the provisions of Sec. 
790, D.C. Revised Statute, passed in 1867 and continued in 
effect (Title 13, D.C. Code of 1951, Sec. 103), said: 

“By reason of the exclusive power of the United 
States within the District of Columbia, the courts 
created therein by their authority have, necessarily, 
from the first, exercised the ordinary jurisdiction 
possessed by the Maryland State courts, before the 
cession, as well as that ordinarily exercised by Federal 
courts within the limits of the States. 

“These courts having from the beginning exercised 
jurisdiction in actions against residents of the States, 
when found and personally served with process in the 
District, the statute above recited was enacted by 
Congress, following the example of some of the States, 
to meet a condition arising out of the rapid growth 
of private corporations and the wide extension of their 
operations. Foreign corporations were generally al¬ 
lowed to do business in other States, and in the District 
of Columbia, and to obtain redress in their courts; 
wherefore it was eminently proper that provision 
should be made through which their liability, when so 
engaged, might, in turn, be asserted. St. Clair v. Cox, 
106 U.S. 350, 355, 27 L. ed. 222, 224, 1 Sup. Ct. Rep. 
354; Dallas v. Atlantic, M. & O. R. Co., 2 MacArth. 
146.” 

Thus Congress established a public policy based upon 
consideration of reciprocity, which has been observed ap¬ 
parently without question. See Harris v. American Rail¬ 
way Express Company, 56 App. D.C. 264, cited on page 15 
of appellants’ main brief; Title 11, D. C. Code of 1951, 
Sec. 308. 



Statutory policy has additionally been established by 
Sec. 1404(a) of the Revised Judicial Code that an action 
of this kind, under the circumstances obtaining, should 
not be dismissed. 

Much of the argument on page 8 of appellee’s brief is 
irrelevant aside from containing statements of an eviden¬ 
tial nature. It overlooks the niceties of the balance struck 
by Congress in legislating for the Nation’s Capital, ad¬ 
verted to in Guilford Granite Company v. Harrison Granite 
Company, supra. j 

Respectfully submitted, 

Kahl K. Spriggs, 

504 Southern Building, 
Washington 5, D. C. 

Attorney for Appellants. 
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STATEMENT OF QUESTIONS PRESENTED 

The appellee disagrees with the statement of questions 
presented as contained in appellants’ brief and respect¬ 
fully submits that the only questions presented on this ap¬ 
peal are as follows: ; 

1. May the appellants for the first time in a brief filed 
in an appellate court raise an issue neither submitted to 
nor passed upon in the District Court? 

2. Was there an abuse of discretion in the dismissal of 
this action in the District Court? 
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IN THE 


United States Couxt of Appeals 

Fob the Distkict op Columbia Cibcuit 


No. 12,098 


DAVID BLAKE, ET AL., Appellants , 

v. 

CAPITAL GREYHOUND LINES, a Corporation, 

Appellee. 


Appeal From The United States District Court for 
the District of Columbia 


STATUTES INVOLVED 

j 

Code of Laws, State of Indiana, Section 2-605. “Any 
person being under legal disabilities when the cause of 
action accrues may bring his action within two years after 
the disability is removed.” (1933 Ed.) 

Code of Laws, State of New Jersey, Title 2, Chapter 24, 
Section 4. “If any person entitled to any of the actions 
specified in Sections 2:24-1; 2:24-2 and 2:24-3 of this title 
is or shall be, at the time of any such cause of action ac¬ 
cruing, within the age of 21 years or insane, such persons 
may bring such actions within such time as limited by said 
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Sections 2:24-1, 2:24-2 and 2:24-3, after his coming to or 
being of full age or of sane memory(1937 Ed.) 

Code of Laws, State of West Virginia, Section 5407. “If 
any person to whom the right of action to bring any such 
personal action, suit or scire facias or any such bill to re¬ 
peal or grant, shall be, at the time the same accrues, an 
infant or insane, the same shall be brought within the like 
number of years after his becoming of full age or sane 
that is allowed to a person having no such impediment to 
bring the same after the right accrues, or after such ac¬ 
knowledgement as is mentioned in Section 8 of this Article, 
except that it shall in no case be brought after 20 years 
from the time the right accrues”. (1949 Ed.) 

SUMMARY OF ARGUMENT 

1. The appellants are attempting to raise for the first 
time in this Court a question, not presented in the District 
Court in the course of the proceedings therein. Appellants 
suggest to the Court that the minor appellant w r as not a 
party to the litigation admittedly pending in the State of 
Indiana. The rule is settled that an appellant may not 
use an appeal as a vehicle for raising of questions for the 
first time. Irrespective, however, the infant appellant is 
fully protected in the several states, including the state 
of his residence, in that the statute of limitations does not 
bar his cause of action in any of them. 

2. There was no abuse of discretion in the dismissal of 
this cause of action under all the circumstances presented 
in the District Court. The United States District Court for 
the District of Columbia possesses inherent power to re¬ 
fuse jurisdiction in any such a cause of action brought by 
non-residents against a foreign corporation which can 
readily and easily be prosecuted elsewhere and was, in fact, 
pending elsewhere, particularly upon consideration of im¬ 
portant public interests wdiich that Court was obligated 
to recognize in consideration of the plight of local litigants. 
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ARGUMENT 

1. It is elementary that an appellant may not for the 
first time raise an issue on appeal and that a reviewing 
Court will not hold a trial Court in error for failure to de¬ 
cide an issue not placed before the trial Court in a civil 
action. Brown et al. v. Rudberg et al., 84 U.S. App. D.C. 
221, 171 P. 2nd 831. This Court has expressed the above 
rule on many occasions when presented with analogous 
situations such as in the cases of Boyle v. Bond, 88 IJ.S. 
App. D.C. 178, 187 F. 2nd 362; Donovan v. Brown, 75 IJ.S. 
App. D.C. 93, 124 F. 2nd 295; and Richardson v. Richard¬ 
son, 72 App. D.C. 67, 112 F. 2nd 19. Applying the general 
rule laid down in these cases, appellants should not be per¬ 
mitted to contend on this appeal that any error is attribut¬ 
able to the order of the District Court dismissing this ac¬ 
tion premised on a contention that the prior action filed 
in the State of Indiana had only the adult appellant, 
David Blake as a party plaintiff and that the action 
filed in the United States District Court for the District of 
Columbia included a second party plaintiff, the minor ap¬ 
pellant, David Blake, Jr. This contention was not made 
either in writing or orally by the appellants in the District 
Court. 

In the alternative, however, should the Court feel such 
argument to be appropriate on this appeal, a reference to 

the several statutes of limitations of the States of New 

; 

Jersey, West Virginia and Indiana reflect that such stat¬ 
utes do not bar the filing of a cause of action in any one 
of them by the minor appellant, David Blake, Jr. 

2. Truly and concisely, the Court is being asked in this 
appeal to render an opinion as to whether there was an 
abuse of discretion in the dismissal of this cause, or, stated 
otherwise, does not the District Court possess inherent 
power under certain circumstances to decline jurisdiction 
of a transitory tort action? 
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In the case of DeSairigne v. Gould, 83 F. Supp. 270 
(affirmed per curiam, 177 F. 2nd 515; certiorari denied 339 
U.S. 912, 70 Sup. Ct. 571, 94 L. Ed. 1338), it was stated: 

“The plaintiff insists, however, that § 1404(a) of the 
new Judicial Code, 28 U.S.C.A., § 1404(a) has codified 
the law of forum non conveniens so as to limit its ap¬ 
plication to cases which are capable of being trans¬ 
ferred from one federal district to another ‘for the- 
convenience of parties and witnesses, in the interest of 
justice \ I think this contention is plainly unsound, 
for it "would strip a federal court of its inherent power 
to refuse jurisdiction in cases which should not have 
been brought here but should have been brought in a 
foreign jurisdiction, such as Canadian Malting Com¬ 
pany v. Paterson Steamships , x supra, and Heine v. 
New York Life Insurance Company , 2 supra. There is 
nothing in the language or history of the section to 
indicate that Congress had any such intention.” 

In Gulf Oil Corp. v. Gilbert, 330 U.S. 501, 67 S. Ct. 839, 
91 L. Ed. 1055, the Supreme Court defined the doctrine of 
forum non conveniens as follows: 

“The principle of forum non conveniens is simply that 
a Court may resist imposition upon its jurisdiction 
even when jurisdiction is authorized by the letter of 
a general venue statute.” 

The Supreme Court further in its opinion significantly 
stated: 

“The doctrine leaves much to the discretion of the 
Court to which the plaintiff resorts.” 

In the case of Simons v. Simons, 88 U.S. App. D.C. 180, 
187 F2 364, this Court affirmed the dismissal of an action 
brought for maintenance of the minor son of the appellant. 
The parties were residents of Silver Spring, Maryland, and 

i Canadian Malting Company v. Paterson Steamships, 285 U.S. 413, 52 
S. Ct. 413, 76 L. Ed. 837. 

3 Heine v. New York Life Insurance Company, 9 Cir. 50 F2 382, Affirming 
D.C., 45 F2 426. 
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Alexandria, Virginia, respectively. The action was desig¬ 
nated as personal and transitory, this Court citing Vertner 
v. Vertner, 63 U.S. App. D.C. 179, 70 F2 783 in support 
of such a conclusion. This Court stated: 

“Therefore, the Court had discretionary authority to 
exercise jurisdiction, notwithstanding non-residence of 
the parties, or to apply the doctrine of forum non con¬ 
veniens and decline to do so. (Cases cited)”. 

Further, in the opinion of this Court in Simons v. Sim¬ 
ons, cited supra, the following language appears which is 
deemed most pertinent to the issues at hand: 

“In our opinion there was no abuse of discretion. On 
the contrary, the court’s action in refusing to take 
jurisdiction seems fairly justified. 

Obviously the action can be prosecuted in the adjoin¬ 
ing county of Virginia, but a few miles from appel¬ 
lants’ home, with little,’if any, more inconvenience or 
difficulty than in the District of Columbia, and prob¬ 
ably with greater expedition. * * * 

The crowded calendars of the District Court, with con¬ 
sequent long delay in the disposition of cases, are also 
important factors to be considered. This involves a 
public interest which should not be disregarded. Gulf 
Oil Corporation v. Gilbert, supra, at 330 U.S. 508, 67 
S. Ct. 843, 91 L. Ed. 1055. In such circumstances it is 
only proper that foremost consideration should be 
given to litigants who must of necessity use the local 
courts.” 

The tenor of appellants’ brief would seem to be that a 
District Court Judge when confronted by a motion urging 
that under specified circumstances and for given reasons 
coming within the rules and expressions of this Court in 
the Simons case, cited supra, and the Gulf Oil v. Gilbert 
case, cited supra, can only issue an order transferring a 
cause of action to another Federal District Court. It is on 
that precise issue that appellants and appellee would ap¬ 
pear to disagree, it being appellee’s argument that the Dis- 
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trict Court Judge is possessed of the authority and dis¬ 
cretion to decline to assume jurisdiction and to dismiss 4 . 
such a case. 

Appellants seem to suggest in their brief that mention of 
the necessity of application of law of another jurisdiction, 
the law of the situs of the tort being applicable, is hardly 
worthy of consideration. The Supreme Court of the United 
States apparently feels to the contrary for in Gulf Oil 
Corp. v. Gilbert , cited supra, there is the following lan- < 

guage: 

“There is an appropriateness, too, in having the trial , 

of a diversity case in a forum that is at home, with the ! < 
State law that must govern the case, rather than hav- « 
ing a court in some other forum untangle problems in 
conflict of laws, and in law foreign to itself.” * 

There were a number of facts and circumstances which 
combined, as evidenced in the record herein, to satisfy the 
District Court Judge hearing appellee’s motion and appel¬ 
lants’ motion for reconsideration that this action should A 
not be prosecuted in the District of Columbia. The state 
of the civil jury calendar is a matter within the knowledge + 
of this Court as is the determined efforts being attempted 
in the District Court to decrease the delav in the hearing of 
these cases for the benefit of local litigants. The hue and 
cry of the public and press and often the Bar is directed * 

towards the decrease in the delay in the hearing of # 

cases. The availability of other courts for the prosecution 
of these tort claims by both appellants, the availability of 
the appellee for service of process either in the state where 
the accident occurred, the state where armellant, David k 
Blake, has already instituted an action arising out of the 
same accident and even the state of the residence of the 
minor plaintiff is spelled out in the affidavit of counsel. 

(Joint Appendix 4). 

Furthermore, in the exercise of sound discretion, the Dis¬ 
trict Court was entitled to consider the bringing of su'»h an 
action in the Courts of the District of Columbia, a juris- * 
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diction entirely foreign to the locale of the accident, the 
residence of the parties, the presence of witnesses, as in¬ 
volving the defense and expense incident thereto by a de¬ 
fendant of the same cause of action in two separate Courts. 
It is interesting in this regard to observe the language ap¬ 
propriate thereto as expressed in the case of Gulf Oil Cor¬ 
poration v. Gilbert, cited supra, in which it was stated as 
follows: 

“It is often said that the plaintiff may not, by choice 
of an inconvenient forum “vex,” “harrass” and 
“oppress” the defendant by inflicting upon him ex¬ 
pense or trouble not necessary to his own right to pur¬ 
sue his remedy”. i 

In view of the facts that the appellant, David Blake, 
prior to the filing of this cause in the United States Dis¬ 
trict Court for the District of Columbia, filed an action in 
the State of Indiana, that the minor appellant, David 
Blake, Jr., can prosecute his action as a companion action 
to that of his father in the State of Indiana or in the State 
of West Virginia, where the accident occurred, or can, in 
fact, prosecute his action in the district where he resides, 
that the District of Columbia has no connection whatso¬ 
ever with the parties or the accident in question other than 
being the site of the place of business of one of appellants ’ 
counsel and that appellee is already confronted with the 
costs and expenses incidental to the defense of appellant’s, 
David Blake’s action in the State of Indiana, this Court 
should not disturb the ruling of the District Court nor can 
this Court in the light of the existing facts hold that there 
was an abuse of discretion on the part of the District Court 
Judge. 

The observations and logic as expressed in the De- 
Sairigne. v. Gould opinion, cited supra, become most ap¬ 
parent when one dwells upon the last six words of § 1404- 
(a) of Title 28, U.S.C., for there after providing a basis 
for the transfer of a civil action, there is a qualification 
and/or limitation applicable to the Federal District Court 
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acting upon a motion for change of venue. The United 
States District Court for the District of Columbia is pres¬ 
ently in the position of a court of general jurisdiction serv¬ 
ing not just the residents of the District of Columbia but 
in fact being called upon daily to serve the residents of the 
States of Maryland and Virginia. Despite the presence of 
state courts and federal courts in both the states of Mary¬ 
land and Virginia, the docket of the United States District 
Court for the District of Columbia continues to be plagued 
with law suits brought by one resident of the State of Vir¬ 
ginia against a resident of the same state. The same is true 
of the State of Maryland. In both instances the only rea¬ 
son for the action being brought here is with the idea that 
the plaintiffs’ damage action will be presented to a jury 
composed of city dwellers, who reputedly render larger 
damage verdicts than are given by juries composed of resi¬ 
dents of small towns or other less populated areas. If ap¬ 
pellants’ argument is correct, our United States District 
Court for the District of Columbia is helpless to resist this 
imposition upon its jurisdiction for the court could not 
transfer such cases to the United States District Courts sit¬ 
ting in Maryland or Virginia because the suit could not have 
originally been brought there. This argument is not con¬ 
fined to the residents of the State of Virginia and the State 
of Maryland alone but would be true, of course, as to resi¬ 
dents of any of the 48 states but it can be appreciated, how¬ 
ever, that the most frequent imposition would occur where 
citizens of the States of Virginia and Maryland were in¬ 
volved. Not only does this constitute an imposition on the 
Court but it further constitutes a serious detriment to 
speedy and expeditious trials of just causes involving citi¬ 
zens of the District of Columbia. Needless to say, the Court 
cannot establish separate calendars and give preference to 
citizens of the District of Columbia. The only solution to 
the problem would be a vigorous opinion by this Court con¬ 
firming for this jurisdiction the inherent power of the 
United States District Court for the District of Columbia 
to resist such impositions. 
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CONCLUSION 

The order dismissing the complaint should be affirmed 
as there was no abuse of discretion in the entry of the 
order below. 

Richard W. G-aliher 
William E. Stewart, Jr. 

636 Woodward Building 
Washington 5, D. C. 
Attorneys for Appellee 

Of Counsel 

GrALIHER & STEWART 



